
PRIVATE LANDS-PUBLIC ISSUES
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As ranchers, each of you knows well the stories, the lore, and the history about:
early use of your land, 
struggles of past generations to:
	 harness those lands
	conquer our high plains desserts, 
	create a lasting legacy to be passed on to future generations.  We care passionately about our homes and homesteads and the stories that they tell.  
That intense interest in our heritage was part of the impetus behind passage of a comprehensive federal legal framework called the National Historic Preservation Act (NHPA) that creates legal rights, responsibilities and protections relating to historic properties.  Yet, while many of us can appreciate the need and the noble objectives of the NHPA, it also often causes concern and confusion among property owners, and in particular, land owners out west, worried about its effect on their ranch lands.  
We are here today at the behest of the legislature and the Governor’s office which acknowledge these concerns.  They provided funding to Mary Hopkins, the State Historic Preservation Officer, who has also asked me to accompany her.  Mary and I are here today to give you an overview of the National Historic Preservation Act to help answer your questions so that you can be as fully informed as possible of your rights regarding the NHPA and its impact on your valuable ranch lands. 




106 PROCESS
in 

Wyoming

– 56% of the lands are federal in Wyoming
– split estates, even though the surface of the 

land is privately held, federal minerals also 
call the act into play; creates responsibilities 
regarding non-federal lands too.  

Boswell Ranch



CONSULTATION
• The regulations define the 

level of consultation to mean: 
– The process of seeking, 

discussing, and considering the 
views of other participants, and, 
where feasible, seeking 
agreement with them regarding 
matters arising in the section 106 
process. 

– No consulting party has a veto 
over the project.

– Provides opportunity for 
landowners to assure views are 
heard and considered as part of 
the process. 

Boswell Ranch
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And, of course, if you are given a seat at the table it is important that you take it because that is how you can best protect your rights at every critical stage in the process:
APE determination
Identification of historic properties
Determination of Adverse Effects
Resolution of Adverse Effects – Mary discuss how plays out.  (discuss Sawmill case). 


Regulations define additional consulting parties as – individuals or organizations with demonstrat4d interest in the undertaking due to nature of their legal or economic relation to he undertaking or affected properties -36CFR 800.2(c)(5).



KEY LANDOWNER CONCERNS 
ABOUT THE PROCESS

• Most landowners are confronted with 
106 process due to: 
– adjacent to federal lands being developed; 
– development of minerals on split estate lands.

Parker 
Ranch
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When that development ( or undertaking) occurs –
what impact does that have on you as a landowner?

Depends,
 
I want to talk next about the extent of BLM and other federal agencies’ responsibilities and powers under the NHPA as it relates to your non non-federal lands
or split estate surface. 



Federal Agency RESPONSIBILITY 
RELATING TO NON-FEDERAL 

LANDS 
• Can not knowingly grant permits which might 

impact historic properties on non-federal lands. 
• Scope of federal agency’s responsibility for 

taking into account the impact of an undertaking 
on non-federal lands: 
– dependent on the degree to which agency permitting 

decision determines or controls location of surface-
disturbing activity non-federal lands that could affect 
historic properties. 
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Talk first about non-federal lands ( private, fee lands)

Stated differently – But  for” test –
but for the federal activity, would the activity have occurred, or is it directly tied to, dependent on, or associated with the federal undertaking ,i.e. is a reasonably foreseeable consequence of the federal undertaking 

If yes, and the federal permit forecloses options for avoiding the surface-disturbing activity on the non-federal lands, those potential adverse effects to non-federal lands must be taken into account. 
If BLM decision has no influence on the non-federal route, there is no federal cultural resource responsibility 

Then, BLM only needs to take into account potential indirect effects ( effects to non-federal lands) that are reasonably attributable to agency decision, e.g.   MARY



Easiest example to give you is a pipeline that would transverse a checker- boarded public and private lands.  The BLM ROW that is granted will obviously dictate where that pipeline crosses non-federal lands as well because, from an engineering perspective, pipelines cannot zigzag to avoid those non-federal lands and have limited wiggle room so to speak.  
Under those circumstances, the BLM must assess the combined effects of its right of way grant together with the effect that the pipeline will have on any cultural resources on non-federal lands, including your private lands, and that, of course, is where the rub comes in.  Identification of historic properties and potential adverse effects to those historic properties on the private land may be required as condition of permit issued by BLM 




“Rule of Reason”

• Agencies use “Rule of Reason” in applying 
these standards –
– literature search to determine if known resources 

located with APE; 
– decide what if any on-site survey required;
– requires consideration of specific facts in each case 

concerning relationship of federal and non-federal 
activity; and 

– as long as reasonable, good faith effort made –
should be adequate. 

Moulton Barn and Tetons
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In other words, cultural resource surveys should only be required where reasonable to expect that significant cultural resources are present
 
E.G., if prior surface disturbance extensively modified surface so likelihood of finding cultural resources minimal, 
or prior surveys indicate area did not support historic human occupation, 
or prior survey available,
all could be used to guide agency decision on whether to require on-site inspection of non-federal lands



BLM RESPONSIBILITY 
RELATING TO SPLIT ESTATES

• Common situation – federal minerals underlying 
non-federal surface 

• Raises issue of federal responsibility for actions 
occurring on non-federal surface 

• Federal mineral leasing and permitting constitute 
federal undertaking: 
– “But for” the federal action, would be no surface 

disturbance on non-federal surface –
– potential adverse effects to non-federal surface must 

be taken into account. 

Sommers Ranch



KEY LANDOWNER QUESTIONS

• What obligations do you have under 
the Act to make your property 
available/accessible to project 
proponents and federal agencies so 
that they can assess the impact of the 
project on your lands?

• What are the consequences of 
voluntarily cooperating in the process?
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Given these requirements of NHPA and regulations,  key concern for many of you -  not what your right is to be at the table, its the flip side of that coin 
what obligations  to make your property available/accessible to project proponents and federal agencies so that they can assess the impact of that project on your lands, and
 what are the consequences of voluntarily cooperating in the process.  
That is where the real conflicts and concerns arise.  So lets focus on these issues.
I mentioned earlier federal agencies must assess the impact of a federal project where the non-federal lands may be either directly or indirectly impacted and the project could change the character or use of historic properties on that private land (36CFR 800.5(a)(1).  
For project proponents, this is a huge burden since, before the BLM can authorize its development permit any project which might adversely affect historic properties  those adverse effects must be taken into account.
The BLM may require the project proponent or conduct on its own, an inventory and evaluation of the historic properties on the non-federal lands within the area potentially impacted by the proposed project—the APE.  If a landowner is willing to allow the project proponent or BLM to conduct that inventory, then there is no problem.  But often times landowners are wary of allowing the project proponent on the land.  They are concerned about whether something might be uncovered, an artifact or something else that is found on the property and what that might mean.  Does it mean, for example, that the federal government gets to keep that artifact.  Does it mean that the public is allowed to go on the property and treat it as an historic site?  Often, there is just concern about the fact that if something is contained in a public report it will open up the lands to trespassers or curiosity seekers who are interested in whatever a cultural resources are out there.  So let me take on these specific concerns and separate the myth from the realities. 



CAN I DENY ACCESS TO SPLIT 
ESTATE?

• Mineral estate – dominant estate 
• Federal lessee has right to access 

the property in order to comply with 
legal requirements to develop the 
federal lease 

• If access denied, lessee may need 
to obtain court order to gain access 
for complying with NHPA, e.g. 
mandatory injunction 

Diversion Dam in Fremont County
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No reported cases exactly on point
	Federal Solicitor’s Opinions and Instruction Memoranda and lower court decisions








SRHA requires patentee to consent to cultural resource surveys JACK CHECK ON LAW ON THIS POINT




CAN I DENY ACCESS TO NON-
FEDERAL LANDS?

• Denial of access does not relieve BLM of Section 106 
responsibility to take into account effects of its actions 
on historic properties on non-federal lands

• BLM can delay permit until BLM ( through project 
proponent) can fulfill its compliance responsibilities 

• Further action to obtain access is project proponent 
responsibility 

Snake River Ranch
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Wyoming statutes allow for “pre-condemnation” entry to complete cultural resource surveys. W.S. 1-26-506(a).
Proponent can do so as part of survey to determine suitability of lands for condemnation  - e.g. may have to alter surface disturbing activity pipeline, drill pad, etc. to avoid site 
Where access denied, can petition court for access
W.S.1-26-507(a).
Rule 71.1 WRCP allows “pre-condemnation” access even when condemnation not contemplated.
Bond can be required for any damages to property or interference with use of property W.S. 1-26-507 (c).
Damages authorized where associated with access to property W.S. 1-26-508.



WHAT IF I 
VOLUNTARILY 

ALLOW ACCESS?
• Does it open my property to public 

access? 
• If something found can Government 

regulate what I do on my property? 
• Who owns the artifacts found? 
• Can cultural surveys of my property be 

kept confidential?
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I have researched the NHPA, the regulations, and case law to help answer these questions-

In process, I hope I can dispel some of the myths that they may have given rise to over the years

And, of course, I want to attempt to answer any other concerns or questions that you may have about the effect of the 106 process on your private property



Myth: Anything Discovered on 
Private Land Becomes the Property 

of the Federal Agency.

• Truth
– Under the Act, artifacts discovered on private 

land belong to the landowner and must be 
returned to them, unless they agree to donate 
them to a Federally recognized repository 
(e.g. University of Wyoming and Western 
Wyoming College).
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collections recovered from non-federal lands or split estate lands remain the property of the private landowner 

Also, reports resulting from work non-federal lands should be made available to landowner 





Myth: If an “Eligible” Site is Located 
During a Cultural Resource 

Inventory, the Landowner Must 
Allow Access to the Public.

• Truth
– If the “eligible” site is located during 106 survey and 

will not be impacted by the project, no further work 
needs to be done and the landowner is not obligated 
to allow access to the public

– If the “eligible”  site will be impacted, access is limited 
to those responsible for consultation on mitigation of 
adverse effects, and access is only until mitigation is 
complete.
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The SHPO has established policy for the definition of a cultural resource “site”.
developed in consultation with Federal Agencies, Consultants, and interested members of the public.  
defines specifically how many artifacts or features, such as stone circles or fire hearths, are necessary to actually qualify as a site
Definition eliminates the need for contractors and archaeologists to spend time and money evaluating non-sites (few artifacts etc.) for eligibility to the National Register of Historic Places.

If archaeologist determines an area has the needed number of artifacts or features to qualify as a “site”, they will document their findings on a cultural properties form provided by SHPO.  As part of the documentation they must make a recommendation of the sites eligibility for listing on the National Register, or significance, guided by the Secretary of the Interior’s Standards and Guidelines for evaluation.  Not every site is significant and worthy of further research or preservation.  In fact, the vast majority of sites documented in Wyoming are not considered significant upon evaluation and bear no further research, avoidance or protection measures.

Excavation and detailed recordation of sites rarely occurs.  The site must first be determined eligible for listing on the National Register and it must be threatened by a proposed project.  If a site is threatened and cannot be avoided by the project, then appropriate mitigation is developed through consultation and negotiation.  A private landowner should be invited as an interested party to participate in the negotiations.  The SHPO will and Federal agencies should take into consideration the landowners opinions on the matter.  SHPO is interested not only in preserving and documenting significant sites, but also in protecting the privacy of the landowner.  Any documentation gained through inventory or excavation is confidential and access is limited and password protected by SHPO.
If the “eligible” site ( i.e. site eligible for the National Register) will be adversely affected by a project, or if archaeologists find an artifact on the ground, it is likely that  the entire project will be shut down and the excavation of the site will ensue.
The landowner will have an opportunity to consult on appropriate mitigation with the Federal agency, the project proponent, the SHPO, and in some cases, tribal representatives. Once mitigation is completed the landowner is not obligated to allow access to any member of the public.  federal agencies, SHPO or tribes. 


Again, any artifacts removed from the site must be returned to the landowner after analysis is complete.



Myth: If a Landowner or Property 
Owner Owns “Eligible” Buildings or the 

Buildings Are Listed in the National 
Register of Historic Places, They Must 
Allow Access to the Public for Visitation
• Truth

– The status of a property as “eligible” for listing or listed in 
the National Register is symbolic in nature.  The listing in 
no way obligates a property owner to allow access to 
anyone.  If a building or site is listed in the National 
Register, the landowner is eligible for certain government 
grants and tax incentives.
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Mary  will discuss the benefits and protections afforded by a listing of your property in the National Register of Historic Places



CONFIDENTIALITY

• Agency must withhold information on historic 
properties if it determines that release would:
– cause a significant invasion of privacy
– risk harm to a historic property
– impede use of a traditional cultural property

• Agencies may withhold information on 
undertakings to protect privacy of affected 
parties
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Confidentiality
Authority to withhold information.  Head of a Federal agency or other public official receiving grant assistance pursuant to the act, after consultation with the Secretary, shall withhold from public disclosure information about the location, character, or ownership of a historic property when disclosure may cause a significant invasion of privacy; risk harm to the historic property; or impede the use of a traditional religious site by practitioners.  When the head of a Federal agency or other public official has determined that information should be withheld from the public pursuant to these criteria, the Secretary, in consultation with such Federal agency head or official, shall determine who may have access to the information for the purposes of carrying out the act.
 Consultation with the Council.  When the information in question has been developed in the course of an agency’s compliance with this part, the Secretary shall consult with the Council in reaching determinations on the withholding and release of information.  The Federal agency shall provide the Council with available information, including views of the SHPO/THPO, Indian tribes and Native Hawaiian organizations, related to the confidentiality concern.  The Council shall advise the Secretary and the Federal agency within 30 days of receipt of adequate documentation.
So, fears regarding disclosure not totally unfounded
 no absolute bar to disclosure – case-by-case basis only ( Mary – SHPO practice?)
 



Wyoming SHPO Information 
Access Policy

• Information is released to individuals who meet 
the Secretary of Interior’s standards for 
Archaeology and Historic Preservation
– (agency cultural resource professionals, private 

consultants, and academics)

• Information is released to private landowners on 
their lands (request must be in writing)

• Site specific/locational information is restricted



What if a Private Landowner 
decides not to participate in the 

S106 Process?

• Private Landowner’s interests and wishes 
are not represented

• The process continues between the other 
parties

• End product can suffer without landowner 
involvement and expertise



Open Discussion

• Questions
• Comments
• Follow-up needed
• Concerns 
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